KECN-Substantive Review

Introduction

1. KECN respectfully ask that a hearing be held into the failure of the UK to provide a substantive review of an environmental decision under Aarhus. There are practical and structural limits on public participation in the UK planning system that have not yet been properly addressed by the ACCC. These need proper exploration if the legal objectives under Aarhus are to be met.  

2. In KECN’s communications to the ACCC on the 15th January 2010 and 10th September 2010, KECN argued that the UK had failed to provide an adequate substantive review of an environmental decision as required under Article 9 (2) (b) of the Convention and that judicial review did not provide a substantive review of a decision. The example given was the difficulty of a third party in persuading the Secretary of State to call-in a decision in order to hold a public inquiry into the matter. An inquiry is considered by KECN as being the only way of getting a substantive review of a decision in the UK for a third party.

3. The significance of the failure to provide a substantive review is greatly enhanced by the nature of the decision-making process itself. Right from the outset in the planning process, third parties are denied the opportunity of real participation in the decision making process. KECN submits that decision-making regarding planning matters cannot be considered to comply with Aarhus. Please see Appendix 1 for a general overview of the perceived failures of the UK planning system by KECN member Dr W. Le-Las. The following examples here will attempt to illustrate more specific practical failures.

Legal obligation to give notice is too limited

4. The notification procedure is inadequate because those in the immediate vicinity of a planning proposal (and indeed) statutory consultees are only informed about a proposal when a planning application has been submitted to the local authority. This gives individuals usually only a three-week period to respond, to mount a campaign if necessary and to collate all the necessary environmental and other information. For example, in another case one KECN member is still trying to get vital environmental information through an Environmental Information Request after 18 months! The information is now less relevant because the planning application was given permission 11 months ago. In the Sainsbury case campaigners struggled to get people to object because Sainsbury’s had already won over the officers, Chamber of Commerce, the Town Council and other retailers in the two years leading up to the application being submitted. 

Third parties are denied participation in the preparatory debate 

5. The preparatory work of medium and large planning proposals is often carried out behind the scenes over many months or years by the applicant developers together with local authorities without the participation with or knowledge of third parties. There is no requirement for the public to be involved at this vital stage. With so much prior involvement with the developers and none with the public, it is hardly surprising that the local authority often recommends that an application be granted permission irrespective of its environmental failings. In the Sainsbury case, developers and the local authority had been working on the proposal for almost two years before the application was submitted unknown to local residents and without any participation from them. The focus on neighbourhood interests were as a result not given proper consideration such as the significant increase of heavy goods traffic which would  have a critical impact of the listed buildings, the Ancient Monument and local residents

  The officer’s report is not available until the last minute

6. The officer’s report is the document that guides decision makers when faced with a planning application. It is the document that elected members most rely on to inform the decision making process.  The officer in charge of the application drafts it. The report weighs up competing considerations and recommends either grant or refusal of the application. The report is usually not available to the public until the decision meeting itself. This does not give the public any time to respond to it before the meeting with the officer concerned nor does it give the public adequate time to challenge any assertions made in it at the decision meeting itself. The officer’s report relied heavily on the Sainsbury’s case and gave no credence to objections from English Heritage and local people. It recommended approval with minimal conditions and a paltry Section 106 agreement which gave a small sum for street signage, a few seats and money towards the town carnival.

Domination of officers in the planning process  
7. A further hurdle for third parties is that officers are given unrestrained powers under s.2 of the Local Government Act 2000 to enter into various partnerships that include business lobby groups with development interests. Officers are encouraged to enter into these partnerships by Central Government and there is apparently no way to hold them to account. There is no Standards Board for officers.Partnerships with officer participation create a potential conflict of interest and can undermine the content of an officer’s report and the advice given by an officer to elected members. An example of this problem has been exposed in the Canterbury District. The Chief Executive of Canterbury City Council is an important member of various partnerships and bodies. He is a board member on Canterbury 4 Business, a business lobby group who are involved in campaigning for c750 million pounds worth of development projects in the district. When this matter was complained about to the Council’s legal department, the Council responded by saying there was no problem. See Appendix 2.

  The inadequate time given to the public to address the decision makers      

8. Usually the time given by local authorities to the public to speak at a council meeting is wholly inadequate. At Canterbury District Council only three minutes per speaker is permitted. This is typical. Very little of any substance can be said in three minutes. Furthermore, only a prescribed number can speak and they must speak before the officers’ presentation and members’ debate and are not allowed to come back to address any matters raised. In the Sainsbury case, a member from the Finance Cabinet swung the case in Sainbury’s case by saying that the superstore would provide jobs. He did not mention that the superstore would damage existing businesses and take away jobs. Objectors were unable to rebut his assertions because they had already had their 3 minutes.     

  No third party right of appeal

9. There is no third party right of appeal however significant or contentious a 

decision might be. There is only a very limited appeal process for large developments with regard to the call-in procedure before permission is granted. As previously explained to the ACCC, the Secretary rarely calls in planning applications and most attempts by third parties to get an application called-in fail. Judicial review of the decision is usually the only unsatisfactory option.

 Inability of third parties to enforce planning conditions  

10. Planning permission is often granted because the concerns raised by the public 

are considered to be addressed by a number of planning conditions. Unfortunately, third parties cannot enforce planning conditions themselves. They must ask the local authority to investigate. The local authority may not wish to enforce a condition (for example if it is the developer or land owner) or it may not have the resources to do so. Additionally, developers often, after obtaining planning permission, apply to have the conditions altered or removed altogether. For example, this happened in the Sainsbury’s case, the subject matter of our communication. Delivery times and opening times of the superstore were extended much to local residents’ dismay. KECN was not notified about the proposal to amend the conditions.
Judicial review

11. It should be noted that since the above problems are inherent structural features  of the system, judicial review would not be available to challenge them, eg the very limited time allowed to speak at the meeting at which a decision is made.

Conclusions

12. It is suggested that these inherent features of the planning system accentuate the need for a full substantive review as required by the Aarhus Convention which this system fails to provide.
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